OFFICE OF OPEN RECORDS

gf\' pennsylvania

November 12, 2021

FILED VIA PACFILE

Michael Krimmel, Esqg.

Prothonotary

Commonwealth Court of Pennsylvania
Pennsylvania Judicial Center

601 Commonwealth Avenue, Suite 2100
Harrisburg, PA 17106-2575

RE:  Submission of Record in:
Pennsylvania Department of Health v. Ed Mahon and Spotlight PA,
No. 1066 CD 2021

Dear Mr. Krimmel:

We hereby submit the record in the above-referenced matter. Section 1303 of the Right-to-Know
Law, 65 P.S. 8§ 67.101, et seq., (“RTKL"), defines the Record on Appeal as “the record before a court
shall consist of the request, the agency’s response, the appeal filed under section 1101, the hearing
transcript, if any, and the final written determination of the appeals officer.” Pursuant to Department
of Transportation v. Office of Open Records, 7 A.3d 329 (Pa. Commw. Ct. 2010), this record includes
all “evidence and documents admitted into evidence by the appeals officer pursuant to Section
1102(a)(2).” The record in this matter consists of the following:

Office of Open Records Docket No. 2021-1296:

1. The appeal filed by Ed Mahon and Spotlight PA (“Requester”) to the Office of Open Records
(“OOR?”), received July 1, 2021.

2. Official Notice of Appeal dated July 2, 2021, sent to both parties by the OOR, advising them of
the docket number and identifying the appeals officer for the matter.

3. Email chain dated July 20, 2021 through July 21, 2021, wherein Requester and Appeals Officer
agree to a one-week extension to provide submissions and an extension of time for the OOR to
issue the Final Determination.

4. Requester’s submission dated July 30, 2021.

5. Pennsylvania Department of Health’s (“Department’) submission dated July 30, 2021.
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6. Email chain dated July 30, 2021, between Requester and Appeals Officer, wherein
Requester asks for a week to review and respond to the Department’s submission.
A new briefing schedule is agreed upon allowing time for the Department to
respond to the Requester’s response.

7. Requester’s submission dated July 30, 2021.

8. Requester’s reply dated August 6, 2021 to Department’s July 30, 2021 submission.

9. Email chain dated August 20, 2021 through August 23, 2021 confirming the
Department did not submit a supplemental response to the Requester’s submission

dated August 6, 2021.

10. Final Determination issued by the OOR on September 2, 2021.

The OOR has discretion to hold a hearing on appeals filed but chose not to do so in this
matter. Therefore, there is no transcript to transmit. Certification of the record in this case
is attached to this letter. Please feel free to contact us for any reason in connection with
this matter.

Sincerely,
Kyle Applegate

Chief Counsel

Attachments

cc: See certificate of service



Commonwealth of Pennsylvania

Agency Docket Number: AP 2021-1296
Appellate Court Docket Number: 1066 CD 2021

I, Elizabeth Wagenseller, certify that the accompanying electronically transmitted materials are true
and correct copies of all materials filed in the Office of Open Records and constitute the record for :

Pennsylvania Department
of Health,
Petitioner

V.
Ed Mahon and Spotlight PA

(Office of Open Records),

Respondents

/sl Elizabeth Wagenseller 11/12/2021

Executive Director

Volumes:
Agency Record (2)
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA DEPARTMENT
OF HEALTH
Petitioner,

V. : No. 1066 CD 2021

ED MAHON and SPOTLIGHT PA,
Respondent.

CERTIFIED RECORD

Kyle Applegate

Chief Counsel

Commonwealth of Pennsylvania
Office of Open Records

333 Market Street, 16" Floor
Harrisburg, PA 17101-2334
Phone: (717) 346-9903

Fax: (717) 425-5343

Email: kyapplegat@pa.gov

November 12, 2021
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA DEPARTMENT

OF HEALTH
Petitioner,

V.

ED MAHON and SPOTLIGHT PA,

Respondent.

No. 1066 CD 2021

CERTIFICATE OF SERVICE

[ hereby certify that I have served a true and correct copy of the Certified Record

upon the following by Email at the email listed below:

Yvette M. Kostelac, Esquire
Kevin Hoffman, Esquire

Anna LaMano, Esquire
Commonwealth of Pennsylvania
Health Department

Office of Legal Counsel

825 Health and Welfare Building
625 Forster Street

Harrisburg, PA 17120
kijhoffman(@pa.gov
ykostelac@pa.gov
alamano(@pa.gov

Dated: November 12, 2021

Paula Knudsen Burke, Esquire
Reporters Committee for
Freedom of the Press

PO Box 1328

Lancaster, PA 17608-1328
pknudsen@rcip.org

Ed Mahon

Spotlight PA

2433 Wharton Road
East York, PA 17402

emahon@spotlightpa.org

Michele K. Grant, Administrative Officer
Office of Open Records

333 Market Street, 16" Floor

Harrisburg, PA 17101-2234

Phone: (717) 346-9903

Fax: (717) 425-5343

Email: mkuser(@pa.gov




IN THE COMMONWEALTH COURT OF PENNSYLVANIA

PENNSYLVANIA DEPARTMENT
OF HEALTH
Petitioner,

V. : No. 1066 CD 2021

ED MAHON and SPOTLIGHT PA,
Respondent.

TABLE OF CONTENTS
RECORD

Ed Mahon and Spotlight PA v. Pennsylvania Department of Health,
OOR Dkt. AP 2021-1296

Office of Open Records Docket No. 2021-1296:

1. The appeal filed by Ed Mahon and Spotlight PA (“Requester”) to the Office of

Open Records (“OOR™), received July 1, 2021.

2. Official Notice of Appeal dated July 2, 2021, sent to both parties by the OOR,
advising them of the docket number and identifying the appeals officer for the

matter.

3. Email chain dated July 20, 2021 through July 21, 2021, wherein Requester and
Appeals Officer agree to a one-week extension to provide submissions and an

extension of time for the OOR to issue the Final Determination.

4. Requester’s submission dated July 30, 2021.

5. Pennsylvania Department of Health’s (“Department”) submission dated July 30,

2021.



6. Email chain dated July 30, 2021, between Requester and Appeals Officer, wherein
Requester asks for a week to review and respond to the Department’s submission.
A new briefing schedule is agreed upon allowing time for the Department to
respond to the Requester’s response.

7. Requester’s submission dated July 30, 2021.

8. Requester’s reply dated August 6, 2021 to Department’s July 30, 2021 submission.

9. Email chain dated August 20, 2021 through August 23, 2021 confirming the
Department did not submit a supplemental response to the Requester’s submission

dated August 6, 2021

10. Final Determination issued by the OOR on September 2, 2021.
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DC, OpenRecords

From: no-reply@openrecordspennsylvania.com

Sent: Thursday, July 1, 2021 10:10 PM

To: Mahon, Ed

Subject: [External] PA Office of Open Records - Appeal Confirmation

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources. To
report suspicious email, forward the message as an attachment to C WOPA_SPAM@pa.gov.

rﬁ' pennsylvania

8% ICF OF GIvN HFCDHIS

You have filed an appeal of an agency's response to a request for records under the Right-to-Know Law.

— .

Name: Ed Mahon
Company: Spotlight PA
Address 1: 2433 Wharton Rd
Address 2:
City: East York
State: Pennsylvania
| Zip: 17402
‘ Phone: 717-421-2518
Email: emahon@spotlightpa.org
Agency (typed): Lisa Keefer

Agency City:
Agency State:

‘ Agency Zip:
‘ Agency Phone:

Agency Email:

Agency Address 1:

Agency Address 2:

625 Forster Street
825 Health and Welfare Building
Harrisburg

Pennsylvania

717-783-2500

likeefer@pa.gov

OOR Exhibit 1 Page 002




‘ Records at Issue in this Appeal:

' Request Submitted to Agency
Via:

‘ Request Date:
Response Date:
‘ Deemed Denied:
Agency Open Records Officer:

| Attached a copy of my request
‘ for records:

Attached a copy of all responses
from the Agency regarding my
request:

Attached any letters or notices
extending the Agency's time to
respond to my request:

Agree to permit the OOR
additional time to issue a final
determination:

Interested in resolving this issue
through OOR mediation:

| Attachments:

Aggregate data for the number of medical marijuana certifications for each of the |
eligible qualifying conditions in the state's medical marijuana program, as well as
written policies and procedures for tracking that information.

e-mail

06/15/2021
07/23/2021

No

Lisa M. Keefer

Yes

Yes |

Yes

No

Yes

e  DOH-RTKL-MM-022-2021 Mahon Final Response.pdf
e rtk_doh_ed_mahon.pdf

I requested the listed records from the Agency named above. By submitting this form, | am appealing the Agency's
denial, partial denial, or deemed denial because the requested records are public records in the possession, custody
or control of the Agency; the records do not qualify for any exemptions under § 708 of the RTKL, are not protected by
a privilege, and are not exempt under any Federal or State law or regulation; and the request was sufficiently specific.

333 Market Street, 16" Floor | Harrisburg, PA 17101-2234 | 717.346.9903 } F 717.425.5343 |
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pennsylvania

DEPARTMENT OF HEALTH

June 23, 2021

Ed Mahon
Spotlight PA

2433 Wharton Road
York, PA 17402

emahon(@spotlightpa.ore

RE: Right to Know Law Request
DOH-RTKL-MM-022-2021

Dear Mr. Mahon:

This letter acknowledges receipt by the Pennsylvania Department of Health (Department)
of your written requests for records under the Pennsylvania Right-to-Know Law (RTKL), 65 P.S.
§§ 67.101-67.3104. I received your request on June 15, 2021. You requested:

1. Aggregate data for the number of medical marijuana certification
issues for each of the eligible qualifying conditions. As of June 15, 2021,
the Department of Health website describes the following:

Only patients suffering from one of the following medical conditions can
participate in Pennsylvania’s medical marijuana program:

Amyotrophic lateral sclerosis.

Anxiety disorders.

Autism.

Cancer, including remission therapy.

Crohn’s disease.

Damage to the nervous tissue of the central nervous system (brain-
spinal cord) with objective neurological indication of intractable spasticity,
and other associated neuropathies.

Dyskinetic and spastic movement disorders.

Epilepsy.

Glaucoma.

HIV /AIDS.

Huntington’s disease.

Inflammatory bowel disease.

Intractable seizures.

Multiple sclerosis.

OOR Exhibit 1 Page 004



RTKL-MM-022-2021 ~-2- June 23, 2021

. Neurodegenerative diseases.
. Neuropathies.
. Opioid use disorder for which conventional therapeutic

interventions are contraindicated or ineffective, or for which adjunctive
therapy is indicated in combination with primary therapeutic interventions.

. Parkinson’s disease.

. Post-traumatic stress disorder.

. Severe chronic or intractable pain of neuropathic origin or severe
chronic or intractable pain.

. Sickle cell anemia.

. Terminal illness.

. Tourette syndrome.

2. Any written policies or procedures describing how the Department

of Health tracks the use of its medical marijuana program, including which
qualifying conditions are certified. The Department of Health press office
in a June 11 email indicated that it does track some of this information.

Your request is denied. The records in paragraph 1 are confidential under Section 702 of
the Medical Marijuana Act, 35 P.S. § 10231.302(a). Patient information--The department shall
maintain a confidential list of patients and caregivers to whom it has issued identification cards.
All information obtained by the department relating to patients, caregivers and other applicants
shall be confidential and not subject to public disclosure, including disclosure under the RTKL.

With regard to paragraph 2 of your request, the Department conducted a search for records,
and | have been advised that no records exist within the Department responsive to your RTKL
request, as there are no written policies or procedures describing how the Department tracks use
of the Medical Marijuana program.

If you choose to appeal under the RTKL, your appeal should be submitted in writing to:
Executive Director, OOR, 333 Market Street, 16" Floor, Harrisburg, Pennsylvania 17101. If you
choose to file an appeal you must do so within 15 business days of the mailing date of this response
and send to the OOR:

D This response;
2) Your request:

3) The reasons why you think the agency is wrong in denying access to the requested
records.

The OOR has an appeal form available on the OOR website at:

https://www.openrecords.pa.gov/Appeals/AppealForm .cfim.

OOR Exhibit 1 Page 005



RTKL-MM-022-2021 -3- June 23, 2021

Please be advised that this correspondence will serve to close this record with our office as
permitted by law.

Sincerely,

SCboen. Y. Do
Lisa M. Keefer

Agency Open Records Officer
Pennsylvania Department of Health

625 Forster Street

825 Health and Welfare Building
Harrisburg, PA 17120-0701

Date of Mailing: 06/23/2021

OOR Exhibit 1 Page 006



712021 Philadelphia Inquirer Mail - Attention: Agency Open Records Officer

Nl Gma“ Mahon, Ed <emahon@spotlightpa.org>

Attention: Agency Open Records Officer

1 message

Mahon, Ed <emahon@spotlightpa.org> Tue, Jun 15, 2021 at 8:48 AM
To: PADOHRTK <PADOHRTK@pa.gov>

Standard Right-to-Know Law Request Form

Good communication is vital in the RTKL process. Complete this form thoroughly and retain a copy; it is required should an appeal be necessary.
You have 15 business days to appeal after a request is denied or deemed denied.

SUBMITTED TO AGENCY NAME: Pennsylvania Department of Health
Date of Request: June 15, 2021 Submitted via: o Email

PERSON MAKING REQUEST:

Name: Ed Mahon

Company (if applicable):  Spotlight PA

Mailing Address:

2433 Wharton Road

City: York, PA 17402 Email: emahon@spotlightpa.org

Telephone: 717-421-2518

How do you prefer to be contacted if the agency has questions? o Email ; phone

RECORDS REQUESTED: Be clear and concise. Provide as much specific detail as possible, ideally including subject matter, time frame, and

type of record or party names. Use additional sheets if necessary. RTKL requests should seek records, not ask questions. Requesters are not
required to explain why the records are sought or the intended use of the records unless otherwise required by law.

htips://mail.google.com/mail/u/17ik=39d44582bd& view=pt&search=all &permthid=th d-a%3A1546691354050998408& simpl=msg-a%3Ar-3452353 598738538243 1/4
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712021 Philadelphia Inquirer Mail - Attention: Agency Open Records Officer
1. Aggregate data for the number of medical marijuana certification issues for each of the eligible qualifying conditions. As of June
15, 2021, the Department of Health website describes the following:

Only patients suffering from one of the following medical conditions can participate in Pennsylvania’'s medical marijuana program:

« Amyotrophic lateral sclerosis.

¢ Anxiety disorders.

» Autism.

» Cancer, including remission therapy.

¢ Crohn’s disease.

» Damage to the nervous tissue of the central nervous system {brain-spinal cord) with objective neurological indication of
intractable spasticity, and other associated neuropathies.

» Dyskinetic and spastic movement disorders.

+ Epilepsy.

o Glaucoma.

« HIV/AIDS.

« Huntington’s disease.

» Inflammatory bowel disease.

= Intractable seizures.

« Multiple sclerosis.

» Neurodegenerative diseases.

« Neuropathies.

« Opioid use disorder for which conventional therapeutic interventions are contraindicated or ineffective, or for which adjunctive
therapy is indicated in combination with primary therapeutic interventions.

e Parkinson’s disease.

» Post-traumatic stress disorder.

https:/imail. govgle.com/mail/fu/ l‘?ik=39d44582bd&view=pt&search=a|l&permlhid:thread-a%3Ar54669135405099840&simpl:msg-a%3Ar—3452353598’738538243
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7/1/2021 Philadelphia Inquirer Mail - Attention: Agency Open Records Officer
« Severe chronic or intractable pain of neuropathic origin or severe chronic or intractable pain.
» Sickle cell anemia. A
« Terminal illness.

» Tourette syndrome.

2. Any written policies or procedures describing how the Department of Health tracks the use of its medical marijuana program, including
which qualifying conditions are certified. The Department of Health press office in a June 11 email indicated that it does track some of this

information.
Last February, the department enhanced the reporting services in order to provide meeting transcripts. Transcripts for events taken place before
then are not available. An from the press office email, RA-DHPRESSOFFICE@pa.gov, said the following:

Good moming Ed,

Last February, the department enhanced the reporting services in order to provide meeting transcripts. Transcripts for events taken place
before then are not available.

Regarding your most recent inquiry, see below:
1. Currently there are 548 468 Patients registered to date and now 349,272 active certifications.

2 and 3: We cannot share specifics regarding patient use. However, we can share that the top three serious medical conditions are
remain to be chronic pain, anxiety and PTSD.

Thanks,

Maggi
DO YOU WANT COPIES? o Yes, electronic copies preferred if available, and in a database if available.

Do you want certified copies? o Yes (may be subject to additional costs) o No
RTKL requests may require payment or prepayment of fees. See the Official RTKL Fee Schedule for more details.
Please notify me if fees associated with this request will be more than o $50.

hitps://mail. google.com/mail/u/17ik=39d44582bd & view=pt& h=all&permthid=th :ud-a%3A154669l35405099840&51mpl=msg-a%3Ar—3452353598738538243
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7/1/2021 Philadelphia Inquirer Mail - Attention: A gency Open Records Ofticer

ITEMS BELOW THIS LINE FOR AGENCY USE ONLY

Tracking: Date Received: Response Due (5 bus. days):

30-Day Ext.? o Yes o No (If Yes, Final Due Date: ) Actual Response Date:

Request was: o Granted © Partially Granted & Denied © Denied Costto Requester: §

o Appropriate third parties notified and given an opportunity to object to the release of requested records.

Ed Mahon

Reporter SP 0TLIGHT®

Cell: 717-421-2518
he/him/his A collaborative newsroom producing
www,spotlightpa.org investigative journalism for Pennsylvania.

hteps:#/mail. govgle.com/mail/u/] ‘7|k=39d44582bd&view=pt&search=al]&perm(hid:lhread-a%3Ar54669l35405099840&simpl=msg-a%3Ar—345235359x738538243
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NOTICE RELATED TO THE CORONAVIRUS (COVID-19) EMERGENCY
Pennsylvania is currently under a declared state of emergency related to the coronavirus (COVID-
19). Some agencies and requesters may face challenges in regard to their ability to meaningfully

participate in Right-to-Know Law (RTKL) appeals. Accordingly, and to ensure due process, the
Office of Open Records (OOR) is taking the following temporary steps.

e _timeline R peal may be extended by the OOR during the &
extension will allow the OOR the flexibility it requires to protect due process and to ensure that the
agency and requester, along with any third parties, have a full and fair opportunity to meaningfully
participate in the appeal.

The appeal has been docketed by the OOR and it has been assigned to an Appeals Officer. The
docket number and the Appeals Officer's contact information are included in the attachments you
received along with this notice.

The Final Determination is currently due on August 12, 2021.

Evidence, legal argument and general information to support your position must be submitted
within seven (7) business days from the date of this letter, unless the Appeals Officer informs you
otherwise. Note: If the proceedings have been stayed for the parties to submit a completed
mediation agreement, the record will remain open for seven (7) business days beyond the mediation
agreement submission deadline.

Submissions in this case are currently due on July 23, 2021.

Every staff member of the OOR is working remotely, and we are only able to receive postal mail
on a limited basis at this time. Accordingly, we urge agencies and requesters to use email for all
communication with the OOR at this time.

If you have any questions about this notice or the underlying appeal, please contact the Appeals
Officer. The OOR is committed to working with agencies and requesters during this time to ensure
that the RTKL appeal process proceeds as fairly and as smoothly as possible.

333 Market Street, 16" Floor | Harrisburg, PA 17101-2234 | 717.346.9903 | F 717.425.5343 | https://opemecordsi%gﬁ Exhi-bit 2 Page 002



Hﬂ Y pennsylvania

July 2, 2021
Via Email Only: Via Email Only:
Mr. Ed Mahon Lisa M. Keefer
Spotlight PA Agency Open Records Officer
2433 Wharton Rd Pennsylvania Department of Health
East York, PA 17402 625 Forster Street
emahon@spotlightpa.org 825 Health and Welfare Building
Harrisburg, PA 17120
PADOHRTK@pa.gov
likeefer@pa.gov

RE: OFFICIAL NOTICE OF APPEAL - Mahon and Spotlight PA v. Pennsylvania Department of
Health OOR Dkt. AP 2021-1296

Dear Parties:

The Office of Open Records (“OOR”) received this appeal under the Right-to-Know Law
(“RTKL”), 65 P.S. §§ 67.101, et seq. on July 1, 2021. A binding Final Determination (“FD”) will be

issued pursuant to the timeline required by the RTKL, subject to the enclosed information regarding
the coronavirus (COVID-19).

(1€ 110XC 11 | 1101 11] 1€ CNCIOSER JOCUIET TS

« The docket number above must be included on all submissions related to this appeal.

« Any information provided to the OOR must be provided to all parties involved in this appeal.
Information that is not shared with all parties will not be considered.

« All submissions to the OOR, other than in camera records, will be public records. Do not
include any sensitive information- such as Social Security numbers.

If you have questions about this appeal, please contact the assigned Appeals Officer (contact
information enclosed), providing a copy of any correspondence to all parties involved in this appeal.

Sincerely,

Uil Wit

Elizabeth Wagenseller
Executive Director

Enc.: Description of RTKL appeal procéss
Assigned Appeals Officer contact information
Entire appeal as filed with OOR

333 Market Street, 16" Floor | Harrisburg, PA 17101-2234 | 717.346.9903 | F 717.425.5343 | h.t;ﬁ://openrc@ords.p@m Exhibit 2 Page 003



The Right-to-Know Law Appeal Process

The Office of Open Records (“OOR”) has received the enclosed appeal, which was filed under the Right-
to-Know Law (“RTKL™), 65 P.S. §§ 67.101, et seq. A binding Final Determination will be issued by the
OOR pursuant to the statutory timeline, subject to the enclosed information regarding the coronavirus
(COVID-19). If you have any questions, please contact the Appeals Officer assigned to this case. Contact
information is included on the enclosed documents.

Submissions to Both parties may submit evidence, legal argument, and general
the OOR information to support their positions to the assigned Appeals Officer.
e Please contact the Appeals Officer as soon as possible.

Any information provided to the OOR must be provided to all parties
involved in this appeal. Information submitted to the OOR will not be
considered unless it is also shared with all parties.

Include the docket number on all submissions.

The agency may assert exemptions on appeal even if it did not assert them
when the request was denied (Levy v. Senate of Pa., 65 A.3d 361 (Pa. 2013)).

Generally, submissions to the OOR — other than in camera records — will
be public records. Do not include sensitive or personal information, such as
Social Security numbers, on any submissions.

Agency Must If records affect a legal or security interest of a third party; contain
confidential, proprietary or trademarked records; or are held by a contractor

NOt'fy Third or vendor, the agency must notj ich parties of this appeal immedia
Parties and provide proof of that notice by the record closing date set forth
above.

Such notice must be made by: (1) Providing a copy of all documents
included with this letter; and (2) Advising relevant third parties that
interested persons may request to participate in this appeal by contacting the
Appeals Officer assigned to this case (see 65 P.S. A§ 67.1 101(c)).

The Commonwealth Court has held that “the burden [is] on thirdparty
contractors... to prove by a preponderance of the evidence that the [requested]
records are exempt.” (Allegheny County Dep't of Admin. Servs. v. A Second
Chance, Inc., 13 A.3d 1025, 1042 (Pa. Commw. Ct. 2011)).

A third party's failure to participate in a RTKL appeal before the OOR
may be construed as a waiver of objections regarding release of
requested records.

NOTE TO AGENCIES: If you have questions about this requirement, please
contact the Appeals Officer immediately.

1 OOR Exhibit 2 Page 004



Statements of Statements of fact must be supported by an affidavit or attestation made
Fact & Burd under penalty of perjury by a person with actual knowledge. Statements of
ac uraen ., allegations submitted without an affidavit may not be considered.

of Proof Under the RTKL, the agency has the burden of proving that records are

exempt from public access (see 65 P.S. § 67.708(a)(1)). To meet this burden,
the agency must provide evidence to the OOR.

The law requires the agency position to be supported by sufficient facts and
citation to all relevant sections of the RTKL, case law, and OOR Final
Determinations.

An affidavit or attestation is required to prove that records do not exist.
Sample affidavits are on the OOR website, openrecords.pa.gov.

Any evidence or legal arguments not submitted or made to the OOR may be
waived.

Preserving The agency must preserve all potentially responsive records during the
Responsive RTKL appeal process, including all proceedings before the OOR and any
subsequent appeals to court.

Records Failure to properly preserve records may result in the agency being sanctioned

by a court for acting in bad faith.

See Lockwood v. City of Scranton, 2019-CV-3668 (Lackawanna County Court
of Common Pleas), holding that an agency had “a mandatory duty” to preserve
records after receiving a RTKL request. Also see generally Uniontown
Newspapers, Inc. v. Pa. Dep't of Corr., 185 A.3d 1161 (Pa. Commw. Ct.
2018), holding that “a fee award holds an agency accountable for its conduct
during the RTKL process...”

Mediation The OOR offers a mediation program as an alternative to the standard
appeal process. To participate in the mediation program, both parties must
agree in writing.

The agency must preserve all potentially responsive records during the RTKL
appeal processMediation is a voluntary, informal process to help parties reach
a mutually agreeable settlement. The OOR has had great success in mediating
RTKL cases.

If mediation is successful, the requester will withdraw the appeal. This ensures
that the case will not proceed to court — saving both sides time and money.

Either party can end mediation at any time.

If mediation is unsuccessful, both parties will be able to make submissions to
the OOR as outlined on this document, and the OOR will have no less than 30
calendar days from the conclusion of the mediation process to issue aFinal
Determination.

Parties are encouraged to consider the OOR's mediation program as an
alternative way to resolve disputes under the RTKL.

OOR Exhibit 2 Page 005
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pennsylvania

OFFICE OF OPEN RECORDS

MEDIATION NOTICE

Appeals before the Office of Open Records (OOR) are stayed for seven
business days pending the parties' decision to participate in the OOR's
Informal Mediation Program.

The Parties may agree to mediation. To participate in mediation, the Parties must submit
a completed copy of the attached Mediation Agreement. If both Parties agree to mediation, the
appeal will be further stayed, and the Parties will be contacted by an OOR Mediator to begin the
mediation process.

The Parties may decline mediation. If either Party declines to participate in mediation or
fails to submit a signed Mediation Agreement within seven business days:

« The record will remain open for seven additional business days for the parties to submit
evidence and argument in support of their positions; and

+ The OOR will decide the appeal and issue a Final Determination by the date set forth in the
attached Official Notice of Appeal.

Even if mediation is declined at this time, the Parties may agree to mediate the dispute at any time
prior to a Final Determination being issued, and the appeal will be stayed pending mediation.

Questions. If the Parties have questions about mediation or what to expect during the
mediation process, please email the assigned Appeals Officer or visit the OOR's website at

Rev. 3-29-17
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pennsylvama

OFFICE OF OPEN RECORDS
OOR MEDIATION AGREEMENT

OOR Dkt. No. 2021-1296
Requester Name: Mahon, Ed
Agency Name: Pennsylvania Department of Health

The Requester and Agency (collectively, the "Parties") agree to participate in the OOR's
Informal Mediation Program to resolve the matters at issue in this appeal.

The Parties agree to participate in the mediation process in good faith. If the Parties agree,
there may be more than one session if the Mediator determines that the appeal could be resolved.
The Parties acknowledge that mediation sessions are not open to the public and the content of
discussions during mediation is confidential and not admissible as evidence in this appeal.

The Parties agree to extend the Final Determination deadline in this appeal for 30 calendar
days beyond the conclusion of the mediation process or, if the Requester agreed to grant the OOR a
30-day extension on the appeal form initiating this appeal, the Final Determination deadline will
include that extension. If the Requester does not withdraw the appeal, the Mediator will indicate the
conclusion of the mediation process in. writing if further mediation sessions are not likely to result
in a resolution of the dispute. The Parties acknowledge that this Mediation Agreement, the
Requester's withdrawal, and the OOR's withdrawal acknowledgement will be included in the OOR's
administrative appeal file and subject to public access.

Upon receipt of this completed Mediation Agreement, a Mediator will contact the Parties to
establish a mutually convenient date, time and location to conduct a joint mediation session.

Requester Signature: Date:

Agency Representative Signature: Date:

Rev. 3-29-17
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pennsylvania

OFFICE OF OPEN RECORDS

APPFALS OFFICER: Kelly Isenberg, Esq.
CONTACT INFORMATION: Commonwealth of Pennsylvania
Office of Open Records

333 Market Street, 16'" Floor
Harrisburg, PA 17101-2234

FACSIMILE: (717) 425-5343
EMAIL: Kisenberg@pa.gov

Preferred method of contact and EMAIL
bmissi f inf .

Please direct submissions and correspondence related to this appeal to the above Appeals Officer.
Please include the case name and docket number on all submissions.

You must copy the other party on everything you submit to the OOR. The Appeals Officer cannot
speak to parties individually without the participation of the other party.

The OOR website, https://openrecords.pa.gov, is searchable and both parties are encouraged to review
prior final determinations involving similar records and fees that may impact this appeal.

The OOR website also provides sample forms that may be helpful during the appeals process. OOR staff
are also available to provide general information about the appeals process by calling (717) 346-9903.
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REQUEST TO PARTICIPATE BEFORE THE OOR

Please accept this as a Request to Participate in a currently pending appeal before the Office of Open
Records. The statements made herein and in any attachments are true and correct to the best of my
knowledge, information and belief. Iunderstand this statement is made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsifications to authorities.

NOTE: The requester filing the appeal with the OOR is a named party in the proceeding and is NOT
required to complete this form.

OOR Docket No: Today’s date:

Name:

PUBLIC RECORD NOTICE: ALL FILINGS WITH THE OOR WILL BE PUBLIC RECORDS AND
SUBJECT TO PUBLIC ACCESS WITH LIMITED EXCEPTION. IF YOU DO NOT WANT TO INCLUDE
PERSONAL CONTACT INFORMATION IN A PUBLICLY ACCESSIBLE RECORD, PLEASE PROVIDE
ALTERNATE CONTACT INFORMATION IN ORDER TO RECEIVE FUTURE CORRESPONDENCE
RELATED TO THIS APPEAL.

Address/City/State/Zip

E-mail

Fax Number:

Name of Requester:

Address/City/State/Zip

Telephone/Fax Number: /

E-mail

Name of Agency:
Address/City/State/Zip

Telephone/Fax Number: /

E-mail

Record at issue:

I have a direct interest in the record(s) at issue as (check all that apply):
D An employee of the agency
D The owner of a record containing confidential or proprietary information or trademarked records

D A contractor or vendor

I have attached a copy of all evidence and arguments I wish to submit in support of my position.

Respectfully submitted, ) (must be signed)

Please submit this form to the Appeals Officer assigned to the appeal. Remember to copy all parties on this
correspondence. The Office of Open Records will not consider direct interest filings submitted after a Final
Determination has been issued in the appeal.

[ other: (attach additional pages if necessary)

Rev. 6-20-2017
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Isenberg, Kelly

From: Isenberg, Kelly
Sent: Wednesday, July 21, 2021 9:07 AM
To: Mahon, Ed
Cc: DC, OpenRecords; PADOHRTK; Keefer, Lisa
Subject: RE: [External] Re: Corrected: Mahon v. DOH: AP 2021-1296
Tracking: Recipient Delivery
Mahon, Ed
DC, OpenRecords Delivered: 7/21/2021 9:07 AM
PADOHRTK Delivered: 7/21/2021 9:07 AM
Keefer, Lisa Delivered: 7/21/2021 9:07 AM
Mr. Mahon:

Thank you for your quick response. This email will confirm that the record will remain open
for all parties until July 30, 2021, and that the Final Determination deadline will be August 19,
2021. The docket will be amended to reflect the new dates.

"Regards,
Kelly Isenberg

/e’

Kelly C. Isenberg | Attorney
Appeals Officer

Office of Open Records

333 Market Street, 16th Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343
https://www.openrecords.pa.gov
@O0penRecordsPA

From: Mahon, Ed <emahon@spotlightpa.org>

Sent: Tuesday, July 20, 2021 4:51 PM

To: Isenberg, Kelly <kisenberg@pa.gov>

Cc: DC, OpenRecords <RA-OpenRecords@pa.gov>; PADOHRTK <PADOHRTK@pa.gov>; Keefer, Lisa <likeefer@pa.gov>
Subject: Re: [External] Re: Corrected: Mahon v. DOH: AP 2021-1296
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| agree to that extension for a final determination by Aug. 19. Thank you!

On Tue, Jul 20, 2021 at 4:37 PM Isenberg, Kelly <kisenberg@pa.gov> wrote:

Mr. Mahon:

| am confirming receipt of your request for an extension. We are amenable to the extension;
however, because the Final Determination is currently due on Aug. 12™", we request a
corresponding extension of time to issue the Final Determination until Aug. 19, 2021.

Kindly reply whether you are amenable to our request. Feel free to contact me with any
guestions.

Regards,

Kelly Isenberg

-

Kelly C. Isenberg | Attorney
Appeals Officer

Office of Open Records

333 Market Street, 16th Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343

https://www.openrecords.pa.gov
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@O0OpenRecordsPA

From: Mahon, Ed <emahon@spotlightpa.org>

Sent: Tuesday, July 20, 2021 4:17 PM

To: DC, OpenRecords <RA-OpenRecords@pa.gov>

Cc: PADOHRTK <PADOHRTK@pa.gov>; Keefer, Lisa <likeefer@pa.gov>; Isenberg, Kelly <kisenberg@pa.gov>
Subject: [External] Re: Corrected: Mahon v. DOH: AP 2021-1296

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources.
To report suspicious email, forward the message as an attachment to CWOPA SPAM@pa.qov.

Hello: | am emailing to request a one-week extension to provide submissions in this case. | have been called to report
to jury duty this week in York County. | reported in person on Monday. | was "on call" today. But | have to report back
in person at 9 a.m. Wednesday. | could be unavailable for the rest of the week. I've included an email notification.

| am requesting an extension until Friday, July 30.

Thank you.

On Fri, Jul 2, 2021 at 1:27 PM DC, OpenRecords <RA-OpenRecords@pa.gov> wrote:

Dear Parties,

My apologies for the confusion. The correct appeals officer is copied here.

Attached, find an appeal that has been filed with the Office of Open Records. The above mentioned matter has been
assigned to Appeals Officer Kelly Isenberg (refer to the attachment for contact information). Please forward all future
correspondence directly to the Appeals Officer (cc’d on this email) and all other parties.

Sincerely,
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Dylan Devenyi
' __ Administrative Officer
.~ Office of Open Records
333 Market Street, 16™ Floor
Harrisburg, PA 17101-2234
(717) 346-9903 | Fax (717) 425-5343

https://openrecords.pa.gov

@OpenRecordsPA

Ed Mahon

Mepore SPOTLIGHT@®

Cell: 717-421-2518
he/him/his
www.spotlightpa.org

A collaborative newsroom producing investigative journalism for
Pennsylvania.

Ed Mahon

Reporter SPOTI,IGHT@

Cell: 717-421-2518

he/hlm/hls A collaborative newsroom producing investigative journalism for
www.spotlightpa.org .
Pennsylvania.
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Isenberg, Kelly

From: Mahon, Ed <emahon@spotlightpa.org>

Sent: Friday, July 30, 2021 12:57 PM

To: Isenberg, Kelly

Cc DC, OpenRecords; PADOHRTK; Keefer, Lisa

Subject: Re: [External] Re: Corrected: Mahon v. DOH: AP 2021-1296

Attachments: 2021-1061_Finnerty-DOH_FD.pdf; In one month, 3,000 Pennsylvanians with anxiety

certified for medical marijuana _ Pennsylvania Capital-Star.pdf; Meeting Minutes Aug.
14, 2019.pdf; Medical Marijuana Program Celebrates Five-Year Anniversary, Continues
Commitment to Patients in Pennsylvania.pdf; Email.pdf

Hello: As the deadline is July 30, 2021, for the following case (Mahon and Spotlight PA v. Pennsylvania Department of
Health OOR Dkt. AP 2021-1296. ) I'll be providing some information.

1.) I have attached a recent decision from the Office of Open Records that deals with substantially similar issues. That
request sought aggregate data as does mine. I'm asking you to consider the entire order, specifically the following
statement:

"Finding the requested aggregated data to be confidential would lead to an absurd result. Under such a broad reading of
confidentiality, information such as the total number of Pennsylvanians using the medical marijuana program would be
confidential and disclosure of that figure could result in criminal sanctions. The OOR cannot conclude that this was the
General Assembly’s intent. instead, based upon the context set forth in Section 302 of the Medical Marijuana Act, the
requested information is subject to public access." (Page 6 of attachment 2021-1061_Finnerty-DOH_FD.pdf)

2.) Please also consider this May 2019 news article in which a department official released aggregate data on patients

with anxiety disorder certified for cannabis:
https://www.penncapital-star.com/blog/in-one-month-3000-pennsyivanians-with-anxiety-certified-for-medical-

marijuana/

Attachment ("In one month, 3,000 Pennsylvanians...)

3.) I've also included meeting minutes provided by the department from that August 2019 meeting. On page 27-28, a
state employee provides totals on patients certified for anxiety disorders. "As a result of that, during the first 21
certification period, which was just the first four 22 days after approval, 212 patients were certified 23 with anxiety as a
primary certification. And it has 24 been picking up at a rate of about 1,000 per week. 25 So right now we're around
3,000 patients, through yesterday, that have been certified with anxiety, 2 which represents about 2.7 percent of the
total." The Meeting Minutes Aug. 14, 2019. | am requesting similar aggregate data. (Meeting Minutes Aug. 14, 2019)

4.) And please consider this news release, in which Gov. Tom Wolf's administration states the following:

Close to 553,000 patients and caregivers are registered for the program in order to obtain
medical marijuana for one of 23 serious medical conditions. There are more than 327,400
active certifications as part of the program. ("Medical Marijuana Program Celebrates.)

5.) And please see the attachment "Email" dated July 27, 2021, in which a department

employee provided the top conditions in the program: "As we have shared with you previously, the
top three medical conditions being prescribed medical marijuana are chronic pain, anxiety disorders, and post-traumatic
stress disorder,” the employee wrote.
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The above exhibits all underscore points that the Office of Open Records made in its case, AP 2021-1061, (Finnerty vs.
DOH). The department is is using an overly broad interpretation to deny access to information. At the same time, state
employees are selectively releasing some information about the program without providing any legal explanation of why
the two situations are different. As the Office of Open Records wrote in Finnerty vs. DOH, "The overarching question
before the OOR is whether the requested information — aggregate data consisting of the number of patients broken
down by county — is “information ... relating to patients, caregivers, and other applicants....” 35 P.S. § 10231.302(a). It is
difficult to believe that the General Assembly intended the release of aggregate data concerning the medical marijuana
program to be a crime, and the context of Section 302 does not support the Department’s broad interpretation."

On a separate issue in the request, | also sought written policies and procedures. The department denied this request.
As the above information suggests, the apartment does appear to track this information in some format. I'm asking the

Office of Open Records to consider my appeal on that issue, as well.

Thank you for your consideration and time.

On Wed, Jul 21, 2021 at 9:07 AM Isenberg, Kelly <kisenberg@pa.gov> wrote:

Mr. Mahon:

Thank you for your quick response. This email will confirm that the record will remain open
for all parties until July 30, 2021, and that the Final Determination deadline will be August 19,
2021. The docket will be amended to reflect the new dates.

Regards,

Kelly Isenberg

s>

Kelly C. Isenberg | Attorney
Appeals Officer
Office of Open Records

333 Market Street, 16th Floor
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Harrisburg, PA 17101-2234
Phone: (717) 346-9903
Fax: (717) 425-5343

https://www.openrecords.pa.gov

@O0penRecordsPA

From: Mahon, Ed <emahon@spotlightpa.org>
Sent: Tuesday, July 20, 2021 4:51 PM

To: Isenberg, Kelly <kisenberg@pa.gov>
Cc: DC, OpenRecords <RA-OpenRecords@pa.gov>; PADOHRTK <PADOHRTK@pa.gov>; Keefer, Lisa <likeefer@pa.gov>

Subject: Re: [External] Re: Corrected: Mahon v. DOH: AP 2021-1296

I agree to that extension for a final determination by Aug. 19. Thank you!

On Tue, Jul 20, 2021 at 4:37 PM Isenberg, Kelly <kisenberg@pa.gov> wrote:

Mr. Mahon:

I am confirming receipt of your request for an extension. We are amenable to the extension;
however, because the Final Determination is currently due on Aug. 12, we request a
corresponding extension of time to issue the Final Determination until Aug. 19, 2021.

Kindly reply whether you are amenable to our request. Feel free to contact me with any
questions.

Regards,

Kelly Isenberg

OOR Exhibit 4 Page 004



-

Ifelly C. Isenberg |Attorney
Appeals Officer

Office of Open Records

333 Market Street, 16th Floor
Harrisburg, PA 17101-2234
Phone: (717) 346-9903

Fax: (717) 425-5343

https://www.openrecords.pa.gov

@OpenRecordsPA

From: Mahon, Ed <emahon@spotlightpa.org>

Sent: Tuesday, July 20, 2021 4:17 PM

To: DC, OpenRecords <RA-OpenRecords@pa.gov>

Cc: PADOHRTK <PADOHRTK@pa.gov>; Keefer, Lisa <likeefer@pa.gov>; Isenberg, Kelly <kisenberg@pa.gov>
Subject: [External] Re: Corrected: Mahon v. DOH: AP 2021-1296

ATTENTION: This email message is from an external sender. Do not open links or attachments from unknown sources.
To report suspicious email, forward the message as an attachment to CWOPA SPAM@pa.qov.

Hello: 1 am emailing to request a one-week extension to provide submissions in this case. | have been called to report
to jury duty this week in York County. | reported in person on Monday. | was "on call" today. But | have to report back
in person at 9 a.m. Wednesday. | could be unavailable for the rest of the week. I've included an email notification.

I am requesting an extension until Friday, July 30.
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Thank you.

On Fri, Jul 2, 2021 at 1:27 PM DC, OpenRecords <RA-OpenRecords@pa.gov> wrote:

Dear Parties,
My apologies for the confusion. The correct appeals officer is copied here.

Attached, find an appeal that has been filed with the Office of Open Records. The above mentioned matter has been
assigned to Appeals Officer Kelly Isenberg (refer to the attachment for contact information). Please forward all
future correspondence directly to the Appeals Officer (cc’d on this email) and all other parties.

Sincerely,

Dylan Devenyi
, . Administrative Officer
-~ Office of Open Records
333 Market Street, 16 Floor

Harrisburg, PA 17101-2234

(717) 346-9903 | Fax (717) 425-5343

https://openrecords.pa.gov

@OpenRecordsPA
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Ed Mahon
Reporter

Cell: 717-421-2518
he/him/his
www.spotlightpa.org

Ed Mahon
Reporter

Cell: 717-421-2518
he/him/his
www.spotlightpa.org

T h—

A collaborative newsroom producing investigative journalism for
Pennsylvania.

A collaborative newsroom producing investigative journalism for
Pennsylvania.

Ed Mahon
Reporter

Cell: 717-421-2518
he/him/his

www ,spotlightpa.org

T

A collaborative newsroom producing investigative journalism for
Pennsylvania.
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MEDICAL MARIJUANA
ADVISORY BOARD MEETING
* * * * L * * *
BEFORE: RACHEL LEVINE, M.D., Chair
Shalawn James, Member
Molly Robertscn, Member
Raymond J. Tonkin, Esquire, Member
Sarah Boateng, Member
Lt. Col. Robert Evanchick, Member
Janet Getzy Hart, R.Ph., Member
Luke Shultz, Member
HEARING: Wednesday, August 14, 2019
10:06 a.m.
LOCATION: Keystone Building Meeting Center
Forest Room
Suite 114 East
400 North Street
Harrisburg, PA 17120
Also Present: Holli Senior, John J. Collins, Kevin

Hoffman, FEsquire

Reporter: Hannah Rinaldo
Any reproduction of this transcript
is prohibited without authorization

by the certifying agency

Sargent's Court Reporting Service, Inc.
(814) 536-8908

OOR Exhibit 4 Page 013




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

I NDE X

DISCUSSION AMONG PARTIES

CERTIFICATE

48

Sargent's Court Reporting Service, Inc.

(814)

536-8908
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EXHIDBTITS

Number Description

NONE OFFERED

Page

Offered

Sargent's Court Reporting Service, Inc.

(814) 536-8908
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PROCEZEUDTINGS

CHAIR: I'd like to call the meeting
to order. This is the Medical Marijuana Advisory
Board Meeting starting at a little after 10:00 a.m.
on Wednesday, August 14th, 2019, and I am Dr. Rachel
Levine, Secretary of Health.

Before I do the roll call, I would
like to introduce the Board's newest member, the new
president of the Pennsylvania District Attorney's
Association, Pike County District Attorney Mr. Ray
Tonkin. Thank you very 